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Independence of judges and lawyers!
FALl S. NARIMAN

Recently, Judge Nikolai Tarassov, the present incumbent of U.S.S.R. on the
International Court was asked what his understanding was of the relationship between
law and politics. Tarassov having worked for' and in Government, as well as the Law,
gave the following answer:
"Politics is, of course, reflected in the law. This is quite natural in all
countries, including mine. I would like to give you one example. Just after the
war we adopted a Special Law prohibiting the propaganda of war. It is still
the law in my country. We are trying to pursue the policy of peaceful coexistence between countries. We bave-.special laws against propaganda of
racial discrimination, national superiority and so on. Such legislation clearly
reflects the politics of the State."
A judge in my country - working within the framework of an entirely different
legal system - would have answered no differently.
Sir John Donaldson presides over the Court of Appeal in England. He has an
ancient title - Master of the Rolls. He ranks in precedence next only to the Lord
Chief Justice of England. He was recently asked whether judges performed a political
role. His answer was: "Yes - if you define political role, as I would, as being part of
the governance of the country. A country which has no judges cannot be governed."
Judges being an essential part of the machinery of Government are in that sense
political. But to be independent, judges cannot be seen to be propagating party
politics at the expense ofjustice - or acting in any case at the behest of the party. When
they do that, they cease to be independent - they are not seen to dispense justice ..
What happens when judges are not seen to be independent? The public loses
confidence - in the justice system. Let me give one example: last year in Italy a
referendum was held - the question was should judges be liable for damages for
decisions given in bad faith and malice? The answer was overwhelmingly yes, by.
majority of 4:1. When a Magistrate was asked his reaction, he confessed quite frankly
that the Italian public don't trust their judges any more. The International
Commission of Jurists (ICJ) has protested - so have other bodies. But the
expectations are the result of the referendum will be translated into law: because
people there have simply lost faith in the legal system.
In some countries (like in my country) judges are appointed - by government:
after consultation with the members of the higher judiciary.

1..

Adapted from the address delivered on behalf of I.C.J. at the Moscow Conference on Human
Rights convened by Association of Soviet Lawyers, 16th May, 1989.
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Under other systems (like in the U.S.S.R. - as in some States in the U.SA.)
they are elected. But no matter how he comes to occupy the seat of Justice, whatever
system of law he administers, in whatever language, a judge to be reckoned as a good
judge must have five qualities: Integrity, Legal Knowledge, Equanimity, Patience and
Commonsense. Equipped with these qualities he may still go wrong: but he will not
then. be faulted of that deadly judicial sin: of partiality, of a lack of judicial
independence.
Independence is a quality cherished both in elected and non-elected judges. The
Chief Justice of the Supreme Court of Wisconsin in the United States of America is a
strong supporter of an elected court; in his court, all judges are elected - for a ten
year term.
Chief Justice Nathan Jeffernan says elections force judges to go out and tell
people what courts are doing, what the needs of the courts really are. BuCwllen asked
whether as an elected judge he believed he represented the people, his emphatic
answer was: "No - I do not. I only represent the law ... My function is to represent
no body - it is to state the law as I see it".
Again, the· same answer would be given by an appointed (non-elected) judge
from my part of the world or for that matter from any part of the British
Commonwealth.
Even with elected judges there is a feeling amongst those who elect them that
courts should do the right thing, that they should be independent.
It is because of this universality of ends that the 7th United Nations Congress on
the Prevention of Crime and the Treatment of Offenders, at its meeting in Milan
(Italy) in August-September, 1985 adopted by consensus certain Basic Principles on
the Independence of the Judiciary. These basic principles were endorsed by the
General Assembly of the United Nations (by my Government and by yours). By its
resolution of December 13, 1985, the General Assembly invited Governments "to
respect them and to take them into account within the frameworkrof their national
legislation and practice". We would do well to channel our discussions towards these
basic principles: since a good deal of work and study has gone into framing them: and
they have been endorsed and approved by high authority: the United Nations itself.
In the Western democracies and in countries whose Constitutions are fashioned
on the Western Model, it is frequently asked whether judges, not being elected, are
accountable - and if so to whom. Then, again, it is queried whether there is not a
certain inconsistency between the cek~ept of accountability of judges and their
independence; the elected ones, of course, are directly accountable to the people who
elect them (though they do not represent the people or even a section of them) but
non-elected (or appointed) judges are also accountable - indirectly, since they are
appointed by politicians who (in turn) are elected by the people. The twin strands of
judi,cial independence and judicial accountability come together most powerfully in
the means by which judges (whether elected or not)' can be removed. That judges
whether appointed or elected should have a guar~Pteed -tenure is vital to' their
independence. This is recognised in the Basic Principles. Judges should be subject to
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suspension or removal during their fIxed tenure only for the reasons Jf incapacity or
proved misbehaviour - the proceedings for the determination of which can only be
taken in accordance with established standards of judicial conduct.
Sir Harry Gibbs was Chief Justice of Australia for many years - some of them
trying years during which allegations of a grave nature were made against one of his
senior colleagues on· the High Court. He was asked how he would define an
independent judge; his answer was that judge who has nothing to hope for, nothing to
fear in respect of anything done in the performance of his judicial functions, that
judge who is able successfully to resist pressures of any kind.
With Perestroika there will be more and more demands on the judiciary. For
Perestroika means freedom but also means problems - yes, even ethnic and racial
problems. In Parliamentary democracies, when issues are too hot to handle they
dump them on the courts. A like attitude was displayed by the Procurator-General
recently when he asked the Supreme Court of the Soviet l!nion to interpret the word
"discreditation" in new Article 11(1) (Criminal liability for State crimes). Twenty-six
judges at a special sitting heard Mr. Alexander Sukharev on 15th May, 1989 and held
that "discreditation" meant "a public deliberate dissemination of an information, that
is known to the offender to be untrue with an aim to disrupt credibility of mentioned
bodies and persons". And then added: "Giving any information about malfunctions in
the work of those bodies and persons and criticising them in that respect does not
constitute a corpus delicti".
Political questions are increasingly left to courts to decide according to their
interpretations of the Constitution and the laws. You will need more and more
indepen~ent judges - for Perestroika to succeed. And these basic principles endorsed
by the U.N. will be a good framework, they will furnish useful guidelines.
A word about advocates, why do they need to be independent. Is there any
universality in the role of lawyers operating in different legal systems? I believe there
is - lawyers have a prominent role in protecting fundamental freedoms. Under all
constitutions around the world, persons charged with criminal offences and persons
arrested and detained are requited promptly to be informed by the competent
authorities of their right to be assisted or represented by a lawyer of their choice.
Lawyers have a duty to advise and to protect the rights of their clients. Lawyers in
every country are part of the judicial system. To effectively represent their clients it is
the duty of the governments to ensure that lawyers are able to perform their
professional functions without improper interference or hindrance.
Pursuant to the general conclusions and recommendations adopted at the 7th
United Nations Congress on Prevention of Crime and Treatment of Offenders, the
Secretariat of United Nations Prevention of Crime and Control has formulated the
draft basic principles on the role of lawyers.
U.S.S.R. will require these draft principles. The Procurator-General said lawyers
will enjoy a much higher prestige under Perestroika. He said that he had just retu{ned
from a meeting of the Supreme Soviet after making a proposal for a new law to
adequately safeguard people who criticise officials, Government officers and even
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Jmembers of the Party. This law when. enacted will impose new obligations on Soviet
lawyers - the obligation to defend people who exercise their rights under new laws
and the difficulties involved in undertaking these obligations - since the new law is
bound to lead to friction between bureaucrats and citizens, and since citizens would
be represented by lawyers, between bureaucrats and lawyers. How will the Soviet
lawyers protect individual members of the profession who may be harassed or
prosecuted for defending citizens who criticise officials - especially when they are
highly placed; how will the profession protect judges who uphold such citizens against
highly placed bureaucrats. This is where the International Commission of Jurists
could perhaps be of some use. After discussing the Draft Principles on the Role of
Lawyers at Caracas, in Venezuela in January this year all participants (Members of
International Commission of Jurists and of National Sections of International
Commission of Jurists) decided on what was known as the Caracas Plan of Actionone of the measures we resolved upon in implementation of the Draft Principle was:
"to place renewed emphasis on intervening by appropriate means to protect
judges and lawyers who are harassed or persecuted as a result of carrying on
their professional duties including situations where the institutional
independence of the judiciary or the legal profession is threatened."
These Draft Basic Principles are indeed universal and help - institutionalise the
legal profession.
I believe that for lawyers all around the world their function is not merely to
litigate and advise, they also have the duty to educate the public about their rights
under the law and about the role of the lawyers in helping to secure such rights. These
basic principles about the role of lawyers have been drafted with an eye to universal
application - they prescribe the duties of Government, of Bar Association, of
Political Bodies. But if I were asked to prescribe the most fundamental duty of an
individual lawyer I would say that it was to be loyal - fiercely loyal - to the
independence of the legal profession and of individual members of that profession. If
we lawyers - from different legal systems - are to function effectively we must be
independent; independent of the politicians, independent of industrialists,
independent of large property owners, independent of those who wield power,
independent also of governments, and even of judges. At times, (and this is rare) we
have a duty to be independent of our clients - to fulfil the role of officers of the
court. The effectiveness of the legal system in any country rests ultimately in the
independence of its legal profession, judges and advocates.
In his stirring address Mr. Sukharev said of Russian lawyers: "We have a long
way to go. It is not going to be easy. But we hope to ultimately achieve our aim of
development of a rule-of-Iaw State".
There, in one sentence he conveyed the two primary attributes of a lawyer of the
1990s, of a lawyer with an international outlook: the first, the essential quality of
humility; the second, his dedication as a man of the law to the rule of law.
This should be the ultimate aim of all lawyers - around the world - to develop,
and help maintain the development, in his or her country of a rule-of-Iaw State.

* * * *

